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Abstract—This paper explores the current trends in audio-visual
translation, in particular, movie subtitling from English into
Sorani Kurdish in the Kurdistan Region of Iraq. Itis hypothesized
that subtitling English movies into Sorani Kurdish is performed
using various methods, i.e. there is no one standard method that is
adopted. This is based on the second hypothesis that the majority
of subtitled movies into Sorani Kurdish are carried out by
unprofessional subtitlers. The results of the study show that the
majority of the subtitlers replace the English captions of
previously subtitled movies by Kurdish translations, using
different devices and word processors. Thus, the study exhibits
that there is no one standard established method for subtitling
English movies into Sorani Kurdish. It further shows that Kurdish
subtitlers lack professionalism in terms of English-Kurdish
subtitling.

Index Terms—Subtitling, Audio-visual Translation, English-
Kurdish Translation, Movie Translation.

I. INTRODUCTION

Audiovisual translation, undoubtedly, enjoys a large body of
research within the field of Translation Studies. Yet its
existence, practice as well as the current trend from English into
Sorani Kurdish is understudied. Audio-visual translation and
more specifically subtitling, in the Kurdistan region of Irag, has
recently become a widely practiced activity. This ranges from
subtitling all types of movies, documentaries, plays, children’s
cartoons, and various TV programs (see Muhammad, 2016).
Based on anecdotal evidence, English movies are subtitled into
Sorani Kurdish unprofessionally, and they do not undergo any
editing or quality assessment processes. This paper is not an
endeavor to qualitatively investigate such subtitled movies, it
rather aims to investigate the current practices as well as trends
in movie subtitling among Kurdish subtitlers. To do so, it aims
to see what methods subtitlers use in their subtitling activities
and whether there is an established trend or established norms
that are followed in Sorani Kurdish.

II.METHODOLOGY

To attest the previously mentioned hypotheses, fifteen subtitlers
in the Kurdistan region of Iraq were asked to fill in a
questionnaire form (Appendix 1). Subtitling and publishing
movies were the criteria for selecting the participants. After
selecting the subtitlers, they were either e-mailed the
questionnaire forms or met in person. The questions in the form
were exclusively devised to answer the questions raised in this
study. Before discussing the methods of subtitling, questions
were asked about the educational and professional background
of the subtitlers to find out who are the performers of the
subtitling process. The participants were asked about their
motives for subtitling; and finally, the steps followed to subtitle
a movie were discussed with the participants.

I1l.  AUDIOVISUAL TRANSLATION IN THE FRAMEWORK OF
TRANSLATION STUDIES

Upon exploring the literature of Translation Studies, it is
apparent that research into audio-visual translation did not exist
until Katharina Reiss felt the need for the fourth text-type to be
included and as such she termed it ‘audio-medial” (Reiss, 1971).
However, she scarcely developed it, and indeed her definition
seemed to refer more to fields such as advertising rather than
movie and documentary translation. Holmes’s map (1968)
provides a category of ‘medium-restricted’ theories but does
not mention audio-visual at all. Snell-Hornby (1988) links
“film’ to ‘literary translation in her integrated theory. ‘The term
‘constrained translation', specifically focusing on the non-
verbal elements that marked out the audio-visual translation.
Dirk Delabastita (1989), described AVT as a field that was “still
a virgin area of research’ (quoted in Munday, 2012, p. 268-9).
The field further developed in the 1990s and the 2000s.
However, this is a very new topic in Kurdish, therefore this
paper makes the initiative to explore it.
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1) DEFINITION OF SUBTITLING

Dictionary of Translation Studies defines subtitling “as the
process of providing synchronized captions for movie and
television dialogue” (Shuttleworth & Cowie, 2014, p. 161). The
captions consist of what the characters utter, either in the
original language which the characters speak (intralingual
subtitling) or in a language different from the one of the
characters (interlingual subtitling) or in both (bilingual
subtitling). The captions are normally shown on the lower part
of the screen. As Gonzélez explains, subtitling is a ‘production
of snippets of written text ... to be superimposed on visual

footage” and is usually placed ‘near the bottom of the frame”
(1998, p.14).

2) TYPES OF SUBTITLING

There are three main categories of subtitling from a linguistic
point of view, which are: intralingual, interlingual, and
bilingual subtitling. This mainstream categorization is
supported by Baker (1998), Gottlieb (1997), and Dries (1995).

Intralingual or closed caption subtitling can be done for
several purposes. It can be done for the benefit of the deaf and
hard of hearing. It can also be beneficial for language learning
purposes, especially when the audience wants to know how a
spoken word or phrase is spelled, how some syllables are
dropped out in speaking and how pronunciation can be
improved. When there is a dialect diversity in a language,
intralingual subtitling can step in to make sure that the speakers
of different dialects fully understand what is being said.
Finally, intralingual subtitling can be used in notices and
announcements when the announcer wants to avoid the risk of
missing details from the part of the audience such as numbers,
dates, times, etc.

Interlingual (open caption) subtitling involves moving from
the oral dialogue to one or two written lines and from one
language to another. This kind of subtitling can be used for most
of the purposes for which intralingual subtitling is used.
Intralingual subtitling is generally used when the audience may
not understand the source language (the original language of the
audio-visual material).

Bilingual subtitling is used when captions in two languages
are shown on the screen one of which can be the language which
the characters utter.

3) SUBTITLING IN SORANI KURDISH

The scope of this study covers Sorani Kurdish which is
understood by the majority of Kurds in Iraqi Kurdistan. This
dialect has is an official language in Irag. The political situation
has provided the right of freedom of publication in Kurdish both
in paper-based publications and televised programs.

Movie subtitling is an increasingly growing professional
and social demand. According to SatExpat (2019), there are 118
TV channels in the Kurdistan region of Iraq six of which
broadcast movies alone, whereas some others broadcast movies
along with other programs. There are also several websites for
movies, three of which exclusively feature Kurdish subtitled
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movies. This leads us to the next section which investigates who
the subtitlers are.

4) EDUCATIONAL BACKGROUND OF SUBTITLERS

One of the essential constituents of the translation process is
the translator. The translator’s educational and professional
background shapes the way the translation process is carried
out. In the Kurdistan region, it is difficult to come across many
translators who have studied Translation Studies because the
majority of translation departments have been recently opened.
Out of 15 public universities and 12 private universities, Six
universities offer undergraduate courses in translation, and
three institutes offer a two-year diploma in translation.
However, there are not many subtitlers who have studied
Translation Studies. Only one participant of the questionnaire
happened to have studied translation in an academic setting.
Other translators range from secondary school students, high
school students to university and institute students with no
students at the graduate or postgraduate level.

@ sSecondary School

@ High School
Institute

@ University

@ MA or PhD

Y

Figure 1: Education level of the subtitlers

5) PROFESSIONAL BACKGROUND

The terms "professional translator" is used in this section to
refer to translators who pursue translation as a career. There is
little chance for translators to work professionally in Iraqi
Kurdistan because it is not a well-paid profession. Upon
personal communication with many students, it becomes
evident that the majority of translators and more specifically
movie subtitlers are students. While the majority of the
participants of the questionnaire have been translating and
subtitling for more than two years, few of them could get a paid
job as a translator, despite the fact that most of them have
subtitled more than 50 movies so far.

There are only a few translation service providers in
Kurdistan, the majority of which do legal translation. Those
agencies do not offer audiovisual translation services, including
subtitling, and as such, they do not hire subtitlers. Therefore,
subtitlers have to look for other venues to work. One of the main
opportunities for them is to work for a TV channel. As stated
above, there are six TV channels which broadcast movies in
addition to some other channels that broadcast movies along
with other programs. According to interviews carried out with
editors from TV channels, “thirty to fifty translators would be
enough for those channels”. The other opportunity is to work
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for movie websites as volunteers and very rarely for movie
festivals. Thus, there are very few professional subtitlers in
Kurdistan who do translation as a paid occupation. One can
argue that if they are not paid for the subtitling they perform,
why do they do it? This is a significant question which will be
discussed and answered in the next section.

6) MOTIVES FOR SUBTITLING

The previous section referred to the market need in Kurdistan
in relation to subtitling, as well as the conditions for which
subtitlers work. However, it pointed to the fact that the majority
of subtitlers work for free and thus are not paid for the services
they provide. It is worthwhile here to find out why subtitlers
choose to do an unpaid job. The majority (75%) of the
participants admitted that they do not earn any money for
subtitling movies, the remaining (25%) claimed that sometimes
they get paid and other times do it for free. They also claim that
the amount they get is not worth the effort they exert to subtitle
a movie. The following is the list of the main motives for
subtitling.

A.SUBTITLING AS A HOBBY

While millions of people enjoy watching movies, there
seems to be others who enjoy subtitling movies. The majority
of volunteer translators choose the movies that they like.
Subtitling those movies provides a chance to watch the movie
more than once and get a more in-depth understanding. Today,
it is not uncommon that people not only watch movies, but they
also like to share them with others. This might be rewarding
enough for some translators regardless of whether they get paid
or not.

B.LANGUAGE LEARNING

It cannot be denied that translation was traditionally a branch
of linguistics which was practiced for language learning
purposes (Pym et al., 2005). The same is true of subtitling.
Several participants of the questionnaire admitted that they
subtitle movies to improve their English language proficiency.
Translating, in general, requires a comprehensive
understanding of the source text, which, in effect, implies that
translators should check-up for any unfamiliar word or
expression. While this paper is not intended to assess the quality
of translators and their subtitled movies, this phenomenon can
be one reason that many people complain about the quality of
the subtitles. It is interesting to know that, although the movies
are subtitled for language learning purposes, they are actually
published on different platforms such as TV channels (both
local and satellite) and websites. This phenomenon can be
further investigated in future studies.

It can be argued that subtitling movies can be a better
practice for language learning than translating texts and books
(or parts of books) because movies and audio-visual materials
help translators to have a better understanding and knowledge
about the source language culture. If language courses are to
use translation as a language learning technique, they might as
well consider subtitling as an effective strategy. This method is
an already common trend among language learners and it seems
to be more enjoyable; otherwise, no one is willing to subtitle
large numbers of movies without being paid a penny.

C.INTERNSHIP

Several translators do subtitling as a kind of internship. They
try to subtitle and publish as many movies as they can so that
they get known and recognized in the hope that they will get
hired when there is a vacancy such as in TV stations, private
media companies/agencies, or movie festivals.

D.PAYING BACK TO THE COMMUNITY

This motive can be included in point number one since the
motive here is the same idea of sharing, but it is discussed in a
separate point because the translators feel that it is more than
sharing or recommending, they feel that they ought to help
those who love watching movies but cannot understand the
original language of the movie. The translators categorize this
motive as serving the community or paying back to it.

7) STEPS OF THE TRANSLATION PROCESS

There are several ways to analyze the steps taken in the
translation process, but Christiane Nord’s (1988) intercultural
text transfer is one of the most comprehensive approaches.
Nord’s definition for “translation” covers all kinds of
translation/interpreting including, all genres and text types.

Before the birth of a translated text, there are several steps
that have already taken place and several people might have
been involved. First, there is the source text producer who
might be the one who has initiated the process, or s/he has been
asked by someone else to initiate the production of the source
text.

There is an optional “X” constituent after the source text
producer and the sender. This X constituent is the one who
adapts the source text to a certain format before it has been
published. While it is optional in Nord's diagram, it is the main
constituent in the process of movie script production. The X
constituent is the agency who adapts the source text to a movie
script.

When the movie is produced in the source language it comes
with the source language subtitles (intralingual subtitling) in the
majority of the cases. The production of the intralingual
subtitles can be due to the legal obligation of the country in
which the movie is produced, or any other purpose.

In the case when the movie production company does not
provide the script or the intralingual subtitling, it is done by
other companies and agencies for their own purposes

In essence, the production of intralingual subtitles is half the
way to the production of the subtitles in the target language(s)
since the translator needs not to bother to translate from the
voice of the movie characters which requires a great amount of
time and effort. Movie subtitles are generally available in
public domains. Afterward, the following agents carry out
different tasks for the production of the translated subtitles:

A.INITIATOR

The translation process usually starts with an initiator who is
the one who chooses a text, a movie to be translated in a certain
way according to some specific instructions which s/he sets up.
In other words, there are two main elements: choosing the
movie, and providing instructions according to which the movie
is to be translated (i.e. translation brief).
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There are two main scenarios for initiating a translation
process. In the first one, an initiator is a different person from
the translator, in the case of subtitling, the initiator can be a TV
channel, a movie festival organizer or a website. These parties
choose a movie that suits their purposes and ideologies. For
example, a religious channel chooses a movie that does not go
against the religious standards of that channel. In the second
scenario, however, the initiator and the translator are the same
person. For example, a translator decides to subtitle a movie, a
particular series, or any other audio-visual material after
watching it simply because s/he likes it, and s/he thinks it might
be a good idea to let others watch it in the target language.

In both scenarios, there are some instructions, either written
or spoken, which shape the way the source text is translated and
how the target text should be. TV channels have some specific
instructions such as toning down swear words and culturally
inappropriate expressions, while websites have little or no
instructions for two reasons. First, some websites are not
official (at least in the context of Kurdish society) and have
fewer responsibilities than TV channels. Second, the websites
do not pay translators so they give translators more freedom to
translate the way they want. In this case, the instructions (the
translation brief) are more subjective and thus are set according
to the translator's own ideology.

B. TRANSLATOR/SUBTITLER

Although there is not only one way to carry out a subtitling
task, the patterns or regularities which the majority of the
translators follow are described in this section as according to
the analysis of the questionnaires. The majority of the
participants claim that they watch the movie before starting the
translation process, in some cases, they watch the movie more
than once. Then, they download the script (source language
subtitles) in SRT format which is available online for free. The
SRT document contains all the dialogues which are spoken by
the actors accompanied by the time in which they are spoken
and the period that captions stay on the screen.

SRT documents can be handled by any word processing
applications such as Notepad, Microsoft Word, etc., and they
contain the source language subtitles. The whole translation
process can be carried out only by replacing the source language
subtitles with the target language subtitles. Unlike what is
commonly thought, many translators do not use computers for
replacing the source text with the target text, they simply do so
using mobile phone applications such as Subscene and
Subeditor. After the translation and the replacement tasks, the
process is finished from the side of the translator and they send
the new copy of the SRT document to the editor of the website
or the TV channel.

One of the most important aspects of the translation process
is time. Spending too much time on a translation task, on the
one hand, negatively affects the translator's productivity and the
amount of money s/he can earn. On the other hand, not spending
enough time on the task can also negatively affect the quality of
the translation product. Therefore, a translator needs to make a
balance between productivity and quality keeping in mind that
translation is a mentally exhausting mission that requires the
translator to think about the selection of every single word. As
a result, translators in general cannot work for long periods of
time without taking breaks. The working periods and the
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translator's performance change according to the extent they are
interested in what they do. The participants of the questionnaire
claim that it usually takes more than two days to translate a
movie subtitle and can take up to a month in some cases
(especially when the translation task is unpaid). With that being
said, there are two exceptions due to which the movie is
translated in one day. First, when the movie is a part of a series
that is presented daily or weekly and there are other competitive
websites or channels. The second case is that when the
translator really likes the movie and enjoys translating it.

Translators tend to take breaks within the translation
sessions (i.e. on the same working day) the duration and
frequency of which are also determined by the above-
mentioned factors.

C.EDITOR

The editor’s part starts when the translator finishes the
translation process and replaces the source text with the target
text and sends the SRT file to the editor.

Editors check to see whether the video file resolution that
ranges from 480p, 720p, 1080p and recently 2000p matches the
translated SRT file. If the movie resolution is 480p, the
translated SRT file should be one that is designed for the 480p
format version of the video, otherwise, there will be delays
(lags) or advance in the presentation of the captions in a way
that the captions do not match the video timing. This is similarly
true for all other video resolutions and formats such as BrRip,
DVDrip, Blue-ray, etc. If the versions match, the editor can
proceed to the next step. If not, s/he sends back the translation
to the translator accompanied by the right version of the SRT
document so that the translator can copy and paste the texts
from the previous version he produced to the right version of
the SRT file.

D.REVISER

What is a regularly repeated pattern for checking the quality of
the translation is that the editor chooses a sample of 100 to 200
sentences from the translation, s/he compares them to the
source text and checks the quality of the translation. The quality
assessment is not done in a scientific way, i.e. there is not any
fixed criteria, rubrics or model for assessment. It is enough for
the target text to be understandable in the target culture and
close to the source text. If the translator passes in the assessment
of his/her first couple of movies, his/her movies are not
proofread any more in future translations. On the other hand, if
the translation is not understandable, it will be sent back to the
translator for further improvements to be carried out.

An important question that is raised here is that “who is the
proof-reader?” If the translation is done for a TV channel, the
proof-reader is the chief translator from the TV channel who
has passed in the assessment of his/her first couple of movies.
If the translator is the editor of the website, they are usually
experienced translators in the domain of subtitling with
translation knowledge and expertise. If the proof-reader is not
the editor him/herself, the assessment is assigned to another
translator who has passed in the assessment of his/her first
couple of movies.

One of the problems editors face is the Kurdish font. Older
versions of Microsoft Windows and other operating systems did
not support Kurdish font (alphabet). One had to use regular
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Arabic (101) or (102) keyboard with some amendments for the
alphabetic letters that are in Kurdish but not in Arabic. Later,
Kurdish Unicode fonts were introduced which are supported by
Microsoft Windows and different applications and platforms.
There are two variations of Kurdish Unicode Keyboards, one of
them follows the Arabic alphabet on the keyboard of computers
and the other one follows the English alphabet on computer
keyboards. However, with Windows 8 versions, Microsoft
windows started supporting Kurdish Unicode keyboard known
as Sorani Kurdish.

All the Unicode Kurdish Keyboards including the one that
follows the Arabic alphabet, the one that follows English
Alphabet, and the Sorani Kurdish from Microsoft Windows are
supported in the SRT file type and they do not cause any
problem.

However, the use of standard Arabic (101) or (102)
keyboard with the amendments is still common. The most
common Kurdish fonts to write Kurdish using Arabic Keyboard
are Ali-K fonts family. However, these fonts are not supported
in SRT documents and cannot be decoded.

An editor has to make sure that the translator has used the
right Unicode font, otherwise, s/he has to convert the fonts
using online or offline applications designed for that purpose so
that the text can be processed in SRT files.

The aforementioned steps are taken if the subtitling is done
using a computer, but if the subtitling was done using a
smartphone, will there be any inconvenience? The answer is
surprisingly "No!" if the translators know how to use the
smartphone application efficiently. Smartphones make use of
Kurdish Unicode fonts for writing in Kurdish. A Unicode
keyboard can write anywhere no matter for which language the
spot is designed. As mentioned earlier, the source text SRT files
are in English and the text direction is left to right, while the
direction of Kurdish is right to left. Thus, translating using
smartphones can cause difficulty for the editors when they want
to decode the SRT file and merge it with the video especially
with the punctuation marks. The applications get confused
when they come across a punctuation mark written in a Kurdish
sentence. Punctuation mark comes at the left end of the
sentence, while the whole document was in English and the
punctuation marks came at the right end of the sentence. To
avoid this problem, the editor informs the smartphone users to
put the punctuation marks at the beginning of the Kurdish
sentence (instead of the end) so that they would appear at the
end of the sentences when decoded.

After checking all the above-mentioned conditions and
when everything is all right, the editor is ready to merge the
SRT and the video files using applications designed for that
purpose, such as MKV ToolNix. Finally, the subtitled movie is
ready to be published online or broadcast on TV. However,
many international websites and companies do not merge the
captions with the video. They make different target language
SRT files available with the video file so that the audience can
choose the language(s) they prefer. On the contrary, almost all
Kurdish agencies, TV channels, and websites merge the
captions from the SRT file with the video file so that they
cannot be separated later.

CONCLUSIONS

This study has focused on investigating current trends in
English-Kurdish subtitling in the Kurdistan region of Irag,
considering how movie subtitling is performed and what
methods are used. For this purpose, fifteen translators
(subtitlers) were asked to fill in a questionnaire form to discuss
the way they carry out the subtitling process. The study
revealed that there is not one fixed pattern for subtitling
movies in Kurdistan region. The majority of translators are
self-taught and unprofessional (not subtitling as a paid
occupation). They obtain the ready English subtitles online,
and they replace the English subtitles with their Kurdish
translations, either using computers or smartphones. It also
revealed that the majority of translations are published
unrevised; instead, plenty of time is spent fixing punctuation
marks and font problems. The former caused by using
smartphones and the latter by not using Unicode fonts. The
findings identified that subtitlers have four main motives for
subtitling, which are: enjoying the subtitling activity, learning
English, improving professional skills, and paying back to the
community.
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APPENDIX 1 — QUESTIONNAIRE
Please note
e The process takes 15 to 20 minutes depending on
your answers.
e You can skip answering any question.
e You can withdraw at any time.
e Your personal information will remain confidential.
e Your answers will be used for the above-mentioned
purpose alone.
e By signing below, you show your consent to
participate in the questionnaire.
e Your name and personal information will remain
confidential.
Full name: Signature:
Phone no: Date:

1. Where do you live?
Mark only one oval.
Sulaimani
Erbil
Halabja
Others

2. What is your educational level?
Mark only one oval.
Secondary School
High School
Institute
University
MA or PhD

3. Have you studied Translation Studies?
Mark only one oval.
Yes
No

4. If "yes", how relevant your study in Translation Studies
is to subtitling?
Mark only one oval.
1 2 3 4 5
Little Much
5. How long have you been translating?
6. How long have you been in audio-visual
translating/subtitling?

7. Can you give an approximate number of movies you have

subtitled?

8. What is your aim behind subtitling?
Check all that apply.
Improving English language proficiency

Amateur
Business
Internship
Other:

7.

8.

9.

10.

11.

12.

13.
14.
15.

16.
17.

18.
19.

20.
21.
22.

Journal of University of Human Development (JUHD)

Do you get paid for subtitling movies?
Mark only one oval.

Yes

No

Sometimes

If yes, do you think the amount you get is suitable for the
effort you exert?
Mark only one oval.

Yes

No

If no, why do you do it?

Do you have any other job?
Check all that apply.
Yes, translation-related
Yes, non-translation-related
Student
No

How interested are you in subtitling?
Mark only one oval.
1 2 3 4 5

Little Much
Where do the movies you subtitle get published?
Check all that apply.

Nowhere

Websites

TV channels, local

TV channels, satellite

Film Festivals

What are the steps you take to subtitle a movie?
How do you choose the movies?
Is there any filter on certain movie types or contents?
Mark only one oval.

Yes

No

Sometimes

How do you get the script? in which format?
Do you only translate the text or you do the technical
aspects as well?
Mark only one oval.
Only translating
Translating and editing

How do you put the script on the video?

How long does it take to translate a movie subtitle? Days,
hours, how do you split the time?

Does anyone revise your translation, for what purposes?
Do you use any software? Why do you use it?

Which font do you use? Does it cause any difficulty?
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Exploring Lexical Lacunae in the Scientific
Translation of Theoretical Physics Books:

An English-Kurdish Case-Study

Daban Mohammed Haji, Fenik Muhammad Ghafur

Department of English, College of Languages, University of Sulaimani, Sulaimani, Kurdistan Region — F.R. Iraq

Abstract— this research paper explores lexical lacunae at the
word level at the context of English-Kurdish scientific translation.
First, the paper briefly describes the development of scientific
translation through space and time, and then it demonstrates the
status of English and Kurdish as the language of natural sciences.
Despite its significance, scientific translation has received little
attention in the realm of Translation Studies, and none of the
mainstream theories of translation is associated with scientific
translation. Thus, this paper assumes that different translation
procedures were opted for in overcoming the lexical lacunae in the
context of English-Kurdish scientific translation. This paper
scrutinises the English-Kurdish translation in the field of
theoretical physics, an area which has hitherto left untouched. It
explores a set of five theoretical physics books and their translated
Kurdish versions, which altogether constitutes a corpus of circa
520,000 words. The study discloses that triplets, borrowing,
expansion and omission procedures are employed to deal with
lexical lacuna in the context of English-Kurdish scientific
translation. It further reveals that LSP specialists were moderately
prosperous in transmitting the full lexical contents of the ST.

Index Terms— Scientific Translation, Lacunicon, Lexical
Lacunae, Translation Procedures.

I. INTRODUCTION

A comparison between two languages, English and Kurdish in
the current case, allows determining both similarities and
differences, the latter is most discernible in the case of linguistic
lacunae. Lacunae might prohibit comprehension of the target
text if not properly treated. Vinay and Darbelnet (1995, p. 66)
state that “lacuna exists because one language has not gone as
far as the other in the exploration of reality”.

Hatim and Munday (2004, p. 149) further explain that
translators may notice lacunae or gaps in the target language
which must be filled in by corresponding elements.

Therefore, apart from the subject-matter difficulty, lexical
lacunae at the word level can be considered as one of the vivid
manifestations of various translation difficulties arise in the
process of scientific translation.

The area which deals with the classification and the analysis
of lacunae is called lacunicon or lacunology (cf. Anokhina,
2013, p. 171). Lexical lacunae at the word level are a common
type of lacuna which scientific translators face during the
process of scientific translation. Furthermore, the translators
usually employ various translation procedures in eliminating
this sort of lacunae. The study, therefore, aims to demonstrate
the multi-layered nature of lexical lacunae at the word level
alongside the translation procedures that were employed in
overcoming them.

The outcomes of the current study are based on the Kurdish
translation of English authentic textual data in a set of five
books in the field of theoretical physics. The data constitutes a
corpus of 520,000 words. It is worth mentioning that translation
difficulty is not a fixed notion, as it is bound to various factors
such as the aim, the target reader and the translator’s
competence. Based on the corpus analysis, however, one can
identify certain lexical phenomena that seem to have posed
translation difficulties and have required translators to employ
various translation procedures.

Il. LITERATURE REVIEW

There is a consensus among scholars that scientific translation
has received inadequate attention thus far in the field of
Translation Studies (Olohan, 2007; Byrne, 2012; Aixela, 2004).
Moreover, the literature of Translation Studies is rich with
systematic analysis of literary, journalistic, and audio-visual
translation. It is quite difficult, nonetheless, to find a qualitative
analysis of the translation of theoretical physics books. Certain
academic endeavours focused on different aspects of scientific
translation. For instance, Argeg (2015) examined the translation
of medical terms from English into Arabic. Alshunnag (2016)
investigated translating conceptual metaphors in popular
biomedical texts from English into Arabic. Furthermore, none
of the existing works on lacuna focused on scientific
translation. For example, Szerszunowicz (2015) probed
linguistic and referential lacunae between English and Polish so
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as to develop learners’ dictionary skills. In addition, Rasul
(2016) explored linguistic and cultural lacunae in journalistic
translation between English and Kurdish.

A review of the existing literature can demonstrate that works
on the scientific translation focus on medicine, biology and
popular scientific articles. Moreover, works on lacunae mainly
focus on journalistic and lexicographic aspects. Within the
current literature, however, no single study exists which
accounts for lacunae in the translation of theoretical physics
books. Thus, probing lacunae in the translation of theoretical
physics books, in general, and within the context of Sorani
Kurdish, in particular, is an unmet gap which requires
systematic analysis.

I11. DATA COLLECTION AND METHODOLOGY

This paper surveys the translation of five theoretical physics
books alongside their Kurdish translations. The data was
basically collected for the purpose of the researcher’s M.A.
thesis. This study aims to identify the translation procedures
employed by Sorani Kurdish physicists in overcoming lexical
lacunae at the word level in the context of English-Kurdish
scientific translation of theoretical physics books. The source
texts included in the present study comprises five theoretical
physics books, which include: What is life? The Physical
Aspect of the Living Cell, The Universe in a Nutshell, Nothing:
A Very Short Introduction, A Briefer History of Time, and
Brief Answers to the Big Questions. The source texts are from
various publication agencies including Cambridge University
Press, Oxford University Press, and Bantam Press. The target
texts, however, are from a single publication agency (i.e.,
Xazalnus).

A qualitative, translation-oriented analysis has been adopted.
The analysis involves a thorough examination of ST-TT pairs
at the word level in order to identify the translation procedures
which were opted for by the Sorani Kurdish physicists while
translating theoretical physics books.

IV. SCIENTIFIC TRANSLATION:
A BRIEF DIACHRONIC AND SYNCHRONIC OVERVIEW

Insights into the history of translation have demonstrated that
scientific translation has always played an instrumental role in
the process of the dissemination of knowledge (Montgomery
2000, Pinchuck 1977; Byrne 2012; Olohan and Salama-Carr
2011; Delisle and Woodsworth 1995). The scientific translation
emerged from the needs of humans to acquire science and
knowledge. Historically speaking, scientific translation played
a tremendous role in the development of science and shaping
human civilizations. Science penetrated some civilizations
through translation and initiated a scientific revolution.
Montgomery (2000, p. 272) explains that in a number of major
cultures, such as India, China, and Japan science, in fact, began
as translation. Regarding the significance of translation for the
transformation and proliferation of scientific knowledge, the
Italian Renaissance philosopher Giordano Bruno states that
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“[flrom translation, all science has its offspring” (cited in
Salama-Carr et al., 2012, p. 95).

Diachronically speaking, around the period which is called
the Islamic Golden Age, the role of the Kurds in today’s
northern Iraq in translating scientific works from other
languages into their language has not been investigated before.
Anecdotal evidences, however, suggest that during the Islamic
Golden Age, Kurdish translators in Southern Kurdistan (i.e.,
today’s Iraqi Kurdistan) had not translated any scientific text
from other languages. While it is uncertain why Kurdish
translators in southern Kurdistan had such performance
regarding scientific translation, it is likely that the diachronic
dominance of Arabic language seems to have played a central
role. Kozad (2019), the head of the Archaeology department at
the University of Sulaimani, argued that it is futile to search for
a scientific translation in the records of the Kurdish ancient
history. He states that “historically, texts, including scientific
texts, were mainly translated into Arabic, and this was due to
the dominance of the Arabic language as the lingua franca of
general transactions and science”. This remark clearly implies
that the Sorani Kurdish language was seen as inferior to the
Arabic language in the southern Kurdistan.

Probably, one of the most vivid and cited instances of the
circulation of knowledge is the one that occurred through the
translation of scientific and philosophical works of ancient
Greece into the Muslim world. The Greco-Arabic translation
movement with all its social, political and historical
implications, can never be repeated in history (cf. Saliba, 1994).
This period was marked by rich activities and humerous cross-
cultural communications through translation occurred at that
time. The themes included rich philosophical and scientific
transactions. The Arabic science was built on earlier scientific
discoveries and achievements, especially those of Greek.
People have always wanted to acquire more knowledge about
the universe and how it interacts and operates. Therefore, the
Muslim scholars chose the top astronomical and physics
discourses to be translated, these include Ptolemy’s
Mathematica Syntaxis ‘which is known primarily by its Arabic
name, Almagist, meaning the greatest’, Aristotle’s Physics and
Euclid’s Elements (Gingerich, 1986, p. 76).

The translation of the aforementioned books had a
tremendous intellectual impact on the Islamic world, they seem
to have contributed to the Islamic Golden Age (cf. Al-Khalili,
2011; Saliba, 2011). Anecdotal evidence suggests that in the
past, none of the abovementioned books has been translated
into Kurdish. Lacking access to such Physical and astronomical
texts had a tremendous negative influence on the Kurdish
culture, as such translating such books could have initiated an
era of scientific translation and revolution in Kurdistan as they
did in the other parts of the Islamic world.

Synchronically speaking and the modern era, due to
globalization, constant flow of scientific theories and
discoveries, and rapid exchange of knowledge cross-culturally,
scientific translation has a pivotal role to play in enhancing
societies and even in the progression of science itself. Due to
its significance, scientific translation occupies the largest
volumes of the translations produced in the translation industry
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in the world. Krein-kiihle (2003, p. 12) states that “today, the
domain of science and technology itself accounts for the lion’s
share of total translation work™. Scientific translation has
facilitated some of the most significant scientific advances. As
our scientific invention, theories and discoveries are increasing,
so too the potentials of that science to be translated. Every
scientific invention and advances are accompanied at almost
every step by translation (Byrne, 2012, p. 1). According to
Wilss (1998, p. 83) in a developed country like Germany, it has
been estimated that scientific translation accounts for 90% of
total volumes of translation (cited in Krein-kiihle, 2003, p. 12).
Likewise, scientific translation is gaining increasing
importance in the Iragi Kurdistan Region. Only in the course of
the five years, nearly 20 books on theoretical physics and
cosmology have been translated by Xazalnus, which is a well-
known publication agency in Sulaymaniyah city in the Iragi
Kurdistan Region. This is a clear indication that the synchronic
significance of scientific translation is better perceived than its
diachronic counterpart within the context of Kurdish culture.

V. THE LANGUAGE OF NATURAL SCIENCES:
THE STATUS OF ENGLISH AND KURDISH LANGUAGES

It is an established fact that the English language, not for its
intrinsic virtue but for the evidence-backed data, is the language
of natural sciences. The domain of natural sciences includes
Physics, Biology, and Chemistry. English language is a
genuine tool which natural scientists use to establish their
viewpoints, formulate theories and share their ideas with other
scientists and the wider range of audience. Plenty of evidence
supports the concept that English is the most widely used
language in the field of natural sciences. Ammon (2001, p. 1)
asserts that English is the dominant language of natural science.
Moreover, Hamel (2007, p.53) maintain that over 90% of the
articles in natural science are written in English. For further
illustration, consider the figure below which elucidates the
share of languages used in natural scientific publications:

Ratio English to local language journal articles
45:1 = 1996-1999
= 2000-2003
2004-2007
2008201 |
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The ratio of the journal articles published in English by researchers in eight
different countries from 1996 to 2011 (Source: SCOPUS, adopted in
Weijen:2012)

The key scientist who is credited to the birth of scientific
English was English naturalist Sir Issac Newton when he wrote
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his Treatise on Opticks (Halliday, 2004, p. 145). The language
used in scientific English texts is distinguished from literary
languages and other types of language. One of the eccentric
features of English scientific texts is the pervasiveness of
specialised lexicon. A prominent feature of the specialised
lexicon encompasses the absence of ambiguity (Béjoint, 1988,
p. 356). While fictitious and literary writings utilise lexical
ambiguity as a valuable rhetorical tool, scientific writings have
a low tolerance towards such ambiguity. This is to avoid
misunderstanding or misinterpretation.

In addition, another prominent feature of English scientific
lexicon is its heavy reliance on nominalization, namely, the
substitution of a verb or an adjective or other parts of speech
into a noun. Nominalization can be defined as an integral
feature of scientific discourse. This methodology of writing has
begun with Sir Issac Newton in the 17th century (Banks, 2005,
p. 347). Scientists still continue this practice today (Milne,
2011, p. 160). The first noticeable use of nominalization by
Issac Newton was in his early work Opticks (written 1657-
1658) which was published in 1704. To illustrate
nominalization in Newton’s Opticks, an example will be
provided. Newton (1704, p. 4) states “[T]he Sines of Incidence,
Reflexion, and Refraction, are the Sines of the Angles of
Incidence, Reflexion, and Refraction”.

As can be observed, Newton’s quotation is heavily
nominalized. It is composed of a massive cluster of nominals.
According to Halliday (2004, p. 147) by nominalization in his
Opticks, Newton achieved a significant discoursal effect which
is packaging a range of complex phenomena and concepts and
expressing them in a single entity. Through nominalization,
Newton appears to have achieved what is currently called
concision, which is currently a prerequisite for any scientific
text. Concision implies the replacement of long expressions and
phrases by shorter ones or even a single word (Giba, 2014, p.
81). Lengthy and long sentences and expressions have the
potential to divert the readers and prevent them from
concentrating on the main point. In scientific discourse, shorter
alternatives help to give a clear message. It is worth mentioning
that in the corpus of the current study, all the aforementioned
traits can be easily detected, both in the English texts and their
translated Kurdish versions.

The hegemony of the English language in the field of natural
sciences is vivid. English has already reduced or eliminated the
status of other languages as the lingua franca of science, more
particularly the natural sciences. Unfortunately, the status and
systematic analysis of the Kurdish language in the fields of
natural sciences has hitherto left untouched. The language of
science has not been developed in the Kurdish context, and
several reasons seem to contribute to this. Shatawi and Awe
(2018, p. 7) state that “the division of Kurdistan, the lack of
academia and Kurdish dictionaries are parts of the obstacles of
the development of scientific Kurdish”. They further elaborate
that the Kurdish intellectuals and authorities pay more attention
to learning foreign languages rather than strengthening and
developing the scientific Kurdish language (ibid).
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VI. LACUNAE AT LEXICAL ITEM LEVEL

Translation is a way of bringing two cultures together, each
marked with divergence in its linguistic system. Hence, this
contact necessarily involves the integration of the source
language elements into the target language linguistic system.
Nevertheless, certain elements in the SL are absent in the TL,
and the linguistic expression for them are lacunae (Vinay and
Darbelnet, 1958), gaps (Rogers, 2015), lacunarity (Anokina
2013, Szerszunowics, 2015), or voids (Shuttleworth, 2014).
Lexical lacuna is a subtype of linguistic lacunicon (Anokhina,
2013, p. 171). The patterns of lexical lacunae at the word level
exhibited during the data analysis of this study encompasses (1)
lacuna in scientific eponyms, (2) lacuna in the scientific lexicon
and (3) lacuna in scientific reduced lexical forms.

1. Lacuna in Scientific Eponym

Eponym is a long-standing tradition in Physics which
involves honouring a prominent physicist who played a central
role in discovering a particular phenomenon in nature.
According to Jones, Eponyms are words derived from a
person’s name (2009, p. 67). The field of Physics reveals a
genuine wealth of eponym terms (Popescu, 2009, p. 117).
According to the corpus analysis of the current study, the use of
scientific eponyms is very common in the English for Specific
Purpose in the context of theoretical physics. As far as Sorani
Kurdish is concerned, however, scientific eponyms do not seem
to be prevalent and they appear to have been directly derived
from English. This indicates that Sorani Kurdish has not been
developed in terms of eponyms.

Furthermore, the systematic analysis of Kurdish Physics
eponyms is still lacking in the literature, therefore the current
insight on the translation of Physics eponyms is solely based on
the corpus analysis of the current study. Although it may seem
that translators employed a combination of borrowing and
transliteration to render a particular eponym. However, the
translation also involves a shift in the word order in the Sorani
Kurdish. This procedure is called triplets, to use Newmark’s
terminology. Triplets involve the combination of three
translation procedures to solve a single translation problem
(Newmark, 1988, p. 91). For example, Casimir effect is
translated as ;8" <5 (BT: effect of Casimir). In other words,

the eponym is half translated (the word effect) and half
transliterated (the noun Casimir), and it also involved a shift in
the word order, which means the English and the Kurdish
eponyms have the same semantic value but their word order is
different. Likewise, the expressions Michelson-Morley
experiment and its Kurdish translation (e dCle (s 563 S35 (BT

experiment of Michelson-Morley), Planck’s constant and its
Kurdish translation 3, s,8« (BT: constant of Planck),

Grassmann dimension and its Kurdish translation ;.8 ssass

(BT: dimension of Grassmann) can be examples of this type of
lacuna.
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2. Lacuna in Scientific Lexicon

Translators encounter lacunae in the scientific lexicon when
the target language lacks a word which exists in a lexicalised
form in the source language. Sternina and Makhonina (2009, p.
66) define the concept as “the absence of a word in one
language and its presence in another”. Translators must be
aware of the fact that there are particular words in the source
language which do not have a match in the target language
(Vinay and Darbelnet, 1995, p. 65). Since the English language
is the language of natural sciences (see section IlI), then it is
rich with the scientific lexicon. Sorani Kurdish, nevertheless, is
not as rich as English in terms of the scientific lexicon. As a
result, it presents a translation problem. As far as the data
analysis of the current study is concerned, the following
translation procedures were employed to eliminate lacuna in the
scientific lexicon:

A.Borrowing: it is a common translation procedure which
translators consciously employ to overcome lacuna. In
scientific translation, this procedure is widely used in
translating scientific lexicon between English and Sorani
Kurdish. Due to the rapid expansion of scientific theories in the
English language and the lack of Kurdish academic centres to
keep pace with these theories and concepts, scientific
translators commonly opt for borrowing procedure to fill in this
lacuna. Vinay and Darbelnet (1995, p. 31) assert that to
overcome a lacuna, borrowing is usually the easiest method.
Consider the following instance from What is Life? The
Physical Aspect of the Living Cell (Schrédinger, 1967, p. 5)

Example 1:

-In Physics we have dealt hitherto only with periodic
crystals.

05538 ledlaals 3y s JSH L Vsl 36 o s b -
[So far in Physics, we have dealt only with periodic crystals]

The words ‘physics’ and ‘crystal’ are scientific words. The
former is a branch of natural sciences which deals with the
universe, matter, and energy. The latter, however, is about the
shapes and patterns which have symmetry in the universe. In
the TL, the two words are borrowed and the reason probably
refers to their non-lexicalisation in Sorani Kurdish.

B. Omission: it can be defined as a translation procedure
whereby meaningful lexical elements of the ST are deleted or
dropped out. There is not an existing study which specifically
focuses on omission in scientific translation. Nonetheless, from
observation, one can conclude that deletion seems to be a risky
procedure in the majority of cases in the context of scientific
translation, as it can lead to information and translation loss.
Dickins et al. (2002, p. 23) disclose that “the most obvious form
of translation loss is when something which occurs in the ST is
simply omitted from the TT”. Consider the following example
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from Nothing: A Very Short Introduction (Close, 2009, p. 87):

Example 2:

-Detectors at laboratories thousands of kilometers apart
are being linked electronically to make a coherent large-
scale experiment code-named LIGO for ‘laser
interferometer gravity-wave observatory’.

ay&w a;@j}ﬂds Q0 gy \54.<_j€ 4 54,»,«('”@«3 L SBaagb o el
T G &k, Ujo{dejmj@\: S lgn (0985 3 o9& sty

gl (55) 5055 ,8 (55 4 4tS o K36 45

[The special equipment of some laboratories is electronically
linked together so as to prepare big experimentation for this
purpose. This general experiment is abbreviated as LIGO]

It can be observed that each of laser, interferometry, gravity-
wave, and observatory have been omitted in the TT. Laser
Interferometry Gravity-Wave Observatory is the world’s
biggest gravity-wave detector. Laser Interferometry Gravity-
Wave Observatory detectors use laser interferometry to
measure distortions in the fabric of space-time occurring
between stationary, hanging masses caused by passing
gravitational waves, it was completed in 1999 (LIGO, 2018). It
can be noted that the history of the observatory and the words
are new. Perhaps, due to the neologism of the words and the
concept and their non-lexicalisation in Sorani Kurdish, the
translator resorted to omission in this context.

C. Expansion: this occurs when the target text uses more
words to re-express an idea or a source text word. Expansion is
an increase of the amount of text that is used in the target
language to express the same semantic content as compared to
the parallel segment in the source text (Delisle et al. as cited in
Kruger, 2015, p. 238). In Vinay and Darbelnet’s categorization,
the equivalence of expansion would be amplification, which is
“the translation technique whereby a target language unit
requires more words than the source language to express the
same idea (Vinay and Darbelnet, 1995, p. 339). Consider the
following example from Brief Answers to the Big Questions
(Hawking, 2018, p. 170):

Example 3:

during which life might have appeared, either

spontaneously or through panspermia.

455538 aslbiarg 585, @ ok s Soprta 4kl ol sl o
.C;&-EJA{JM

The word ‘panspermia’ is a scientific word. Panspermia is a
hypothesis on the origin of life on the planet earth, and it could
also be applied to anywhere else in the universe. According to
Grinin et. al., the basic idea is that the organic molecules are in
space, and primitive life forms such as bacteria and
microorganisms attached themselves to particles of matter and
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eventually land on a planet which can sustain that life form
(2017, p. 33). The word has been rendered into Sorani Kurdish
using expansion and this may refer to the fact that it does not
have a direct one-to-one correspondence to the ST word.

3. Reduced Lexical Forms

According to the data analysis of the current study, the third
layer of lexical lacunarity which seems to have posed
translation problem is Reduced Lexical Forms (RLFs). While
the English language commonly favours the employment of
reduced lexical forms in scientific writing, the Sorani Kurdish
language does not seem to have an exact equivalence for those
forms. Hence, they present a translation problem. According to
the corpus analysis of the present study, reduced lexical forms
can be manifested in two categories, which are: (1) acronym,
and (2) clipped forms.

1) Acronym: is a word which is formed from the initial letters
of a set of words. According to Stageberg, acronym is the
process where a word is formed by the initials of a succession
of words (1981, p. 123). Acronyms are pervasively common in
scientific writing. Regarding Sorani Kurdish, it does not seem
to be as rich as English in terms of the scientific acronym,
therefore acronyms present translation problem. Depending on
the data analysis, to overcome the lacunarity associated with
acronyms, the following translation procedures have been
employed:

A. Borrowing: it is an effective translation procedure which
translators employed to overcome acronym lacunarity.
According to the data used in the current study, borrowing is
heavily used in the rendition of acronyms, consider the
following example from The Universe in a Nutshell (Hawking,
2001, p. 187):

Example 4:

-Before the 1980s it was usually assumed that this dark
matter was ordinary matter comprised of protons,
neutrons, and electrons in some not readily detectable
form: perhaps gas clouds, or MACHOs.

5 4kl goosle &b ensle o8 (ISes algS 5S4 VAA GV
3ok Sl Ve 3RS 5 0358 o 4 ks Sy
JSIMACHO) b 558 (5,58 oy e

[Before the 1980s, it was generally hypothesised that this dark
matter was ordinary matter comprised of proton, neutron and
electron, but in an invisible form such as gas cloud or
MACHOs]

The acronym MACHO stands for ‘Massive Astrophysical
Compact Halo Object”. MACHO can be a candidate for the
galactic dark matter (Bergstrém & Goobar, 2006, p. 90). The
abovementioned acronym does not exist in Sorani Kurdish, and
the translator resorted for borrowing from English to fill this
type of lexical lacunae.
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B. Omission: this simply indicates dropping put the acronym
entirely from the TT. To overcome lacunarity in acronym,
translators sometimes opt for omission to eliminate the lacuna.
Consider the omission of CERN in the below example:

Example 5:

such as those at Fermilab or the European Centre for
Nuclear Research (CERN).

e 035 Sob Sopn s sy d ol
[or in the European Nuclear Research Centre]

The acronym ‘CERN’ is derived from the French acronym
which stands for ‘Conseil Européen pour la Recherche
Nucléaire’, CERN is one of the largest and most respected
centres for scientific research that operates the largest particle
physics laboratory in the world (cf. Evans, 2009). The acronym
above does not have a lexicalised, one-to-one correspondence
in the Kurdish language, to overcome this lacuna, the translator
simply omitted the acronym. Although the word ‘CERN’ has
been omitted in the TT, yet this omission in this context does
not seem to harm the meaning of the text. According to Baker
(2011, p. 42) in some contexts, omitting a word or expression
does not harm the meaning.

2) Clipping: clipping is common in scientific English
writing. For Yule, clipping occurs when a word of more than
one syllable is reduced to a shorter form (2010, p. 56). As far as
Sorani Kurdish is concerned, it does not seem to have an exact
counterpart for the scientific clipped forms, therefore they
present translation constraint. To overcome lacunarity in the
scientific clipped forms, borrowing seems to be an effective
procedure to be employed. Consider the following example
from Nothing: A Very Short Introduction (Close, 2009, p. 70):

Example 6:

- Common in cosmic rays is a particle called muon.
Loge SlyansSia 5 (3352, (Ka) Sop o ublon,S od S -

0g) b (3s0) 4 Cdiod lyey

[one of the particles which emerge as a cosmic ray within the
atmosphere of the earth is known as (muon)]

In particle physics, muon refers to an unstable subatomic
particle. According to Caso, muon is a clipped form of mu-
meson (1980, p. 105). The word has been translated into Sorani
Kurdish using borrowing because Sorani Kurdish does not have
an exact equivalent for this scientific word, and this is due the
fact that this word is a newly coined word in English as it is
been discovered as a constituent of cosmic-ray particle shower
in 1936 by the American physicists Carl D. Anderson and Seth
H. Neddermeyer while studying cosmic radiation (cf.
Neddermeyer & Anderson, 1937).
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CONCLUSION

This research paper investigated the translation of theoretical
physics books, the translation products were offered by Kurdish
physicists. For the purpose of the current research, a set of five
theoretical physics books, alongside their translation in Sorani
Kurdish, have been chosen to be examined so as to identify
patterns of lexical lacunae at the word level, along with the
translation procedures which were opted for to overcome this
type of lacunae. Lexical lacunae are translation constraint and
they hinder proper ST-TT communication. The results have
exhibited that translators face various types of lexical lacunae
at the word level such as: lacuna in scientific eponym, lacuna in
scientific lexicon and lacuna in scientific reduced lexical forms
(i.e., acronym and clipping). Depending on the nature of the
lacuna, manifold translation procedures were employed to
overcome lexical lacunae, the procedures include triplets,
borrowing, expansion, and omission. The Kurdish physicists
were partially successful in rendering the full lexical contents
of the ST. On one hand, they translated the ST lexical items by
triplets, borrowing, and expansion, which means the TT readers
were not at the risk of information loss and they received full
lexical content of the STs. On the other hand, they omitted some
scientific lexical elements. In some cases, this omission has led
to significant information loss, while in few cases it did not.
Ultimately, the task of a scientific translator is to provide the
TT audience with full and accurate contents of the ST. Thus,
omitting lexical items can leave the TT readers at the risk of not
receiving the full information of the STs.
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The Nature of International Responsibility of
States in the Contemporary World Arena

Dawan Mohammed Jaza

Department of Law, College of Law, University of Sulaimani, Sulaimani, Kurdistan Region, Iraq

Abstract— The subject of state responsibility occupies a central
place in international law. Its basic principle, now well established,
provides that every internationally wrongful act entails the
responsibility of the state. One of the most controversial problems
regarding the international responsibility of the state for wrongful
acts concerns the nature of such responsibility. The present paper
examines the nature of state responsibility for international
wrongful acts under existing international law. It takes the view
that the International Law Commission (ILC), in its Draft Articles
on State Responsibility can be applied in case of breach of any
international obligations by states because there is no
international convention regarding state responsibility on the
international plane. Finally, the study concludes that the
identification of the nature of the state responsibility seems to be
much more complicated since ILC’s Articles do not explicitly
address the issue of whether responsibility of state for wrongful
act or omission is strict liability (objective theory) or there must be
some fault (subjective theory) in the conduct of state in order to
hold responsibility; customary international law to some extent
does not help in filling the gap exists in ILC’s Draft Articles on
state responsibility with regard to objective and subjective theories
because it supports both theories.

Index Terms— International Law, State Responsibility,
Attributability, Wrongful Acts; International Obligations.

I. INTRODUCTION

It is realistic in any legal system that breach of a legally binding
obligation involves responsibility. On the international plane,
state responsibility is a fundamental principle of international
law and its rules illustrate the circumstance in which a state will
be liable for the violation of international obligation. It provides
that once state commits an international wrongful act against
other states, international responsibility is established between
the two; this also gives rise to a requirement for reparation
(Dixon, 2007, p.242). The fundamental characteristics of
international responsibility depend on certain basic factors:
first, the existence of international legal obligations, second,
wrongful acts or omissions which violates that obligation and
which are imputable to the state responsible (Shaw, 2008,
p.781). In recent years, the principles of state responsibility

have been a matter of wide study by International Law
Commission. In 1948, the United Nations established the
International Law Commission (ILC) as a step for achieving the
United Nation Charter mandate of “encouraging the progressive
development of international law and its codification” (UN
Charter Article 3 (a); G.A Res.174(ll), 1947). The ILC had been
attempting since 1953 in order to codify the law of state
responsibility and finally succeeded, with James Crawford as
the special Rapporteur, when the UN General assembly adopted
revised Draft Articles on 12 December 2001 by GA Resolution
56/83. The basic rule is spelt out in Article (1) “every
international wrongful act of state entails international
responsibility of that state” (Article 1 of International Law
Commission’s Articles on state responsibility, 2001). Thus, as
a basic principle of state responsibility, the international
responsibility of state occurs for the breach of any international
obligations.

There are contending theories as whether responsibility of
state for wrongful act or omission is strict liability (objective
theory); or whether it is necessary to show some fault or
negligence by state in its behavior in order to be responsible
(subjective theory). In other words, is liability strict or there
must be negligence or recklessness in the conduct of state
officials in order to held responsibility. The principle of
objective (risk) theory states that once breach of obligation is
established the state will be responsible regardless of any fault
(Dixon, 2007, p. 245), while the subjective (fault) theory
requires a state to be negligent or reckless in its behavior in
order to be responsible. However, this issue is not addressed by
ILC and customary international law is not to some extent a
solution to the gap exists in ILC’s Draft Articles on state
responsibility in regard with objective and subjective theories
because it offers support to both theories and cases such as
Caire Claim (Caire Claim (France v. Mexico), [1929] 5 RIAA
516) and Neer Claim (Neer claim, [1926] 4 RIAA 60) support
objective theory while another cases such as Sri Lanka v. APPL
(Sri Lanka v. AAPL [1991] 30 ILM 577) and Corfu channel
case (Corfu channel case ( UK v. Albania)[1949] ICJ Rep, p.4)
support subjective theory. This study, firstly, examines the
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general principles of state responsibility by examining elements
of international wrongful act, and explores the concept of Ultra
vires acts. Secondly, it discusses the two theories of
international responsibility namely, objective (risk) and
subjective (fault) theory. Finally, it explains the existence of a
general rule for state responsibility and a preferable rule
between these two theories.

Il. GENERAL PRINCIPLES OF STATE RESPONSIBILITY

It is intrinsic in every legal system that violation of a legally
binding obligation involves responsibility; in this respect
international law is not different from municipal law.

State responsibility is a fundamental institution of
international law. It results from the general legal personality of
every state under international law, and from the fact that states
are the principal bearers of international obligations.

Today, responsibility can be considered as a general
principle of international law, a concomitant of substantive
rules and of the supposition that acts and omissions may be
categorized as illegal with reference to the norms establishing
rights and duties (Brownlie, 2008, p. 434). Furthermore, the
general principles of international law concerning state
responsibility are equally applicable in the case of breach of
treaty obligation since in the international law domain there is
no distinction between contractual and tortious responsibility.
Therefore any violation of international obligations by states,
whatever origin gives rise to state responsibility (Susan Breau,
2016, p. 63). In the Gabcikovo-Nagymaros Project case,
Hungary and Czechoslovakia signed a treaty for the
construction of dams and other projects along the Danube River
that bordered both nations. Czechoslovakia began work on
damming the river in its territory when Hungary stopped
working on the project and negotiation could not resolve the
matter which led Hungary to terminate the treaty. Therefore the
case brought to  the International Court of Justice which
reaffirmed a point that “a determination of whether a
convention is or is not in force, and whether it has or has not
been properly suspended or denounced, is to be made pursuant
to the law of treaties. On the other hand, an evaluation of the
extent to which the suspension or denunciation of a convention,
seen as incompatible with the law of treaties, involves the
responsibility of the state which proceeded to it, is to be made
under the law of state responsibility” (ICJ Reports, 1997 pp.7,
38;116 ILR, P.1).

The responsibility of states can only be engaged for breaches
of international law, i.e. for conduct which is internationally
wrongful because it involves some violation of an international
obligation applicable to and binding on the state. However,
when the internationally wrongful act constitutes a serious
breach by the state of an obligation arising under jus cogens
norms, the breach may require further consequence not for the
responsible state only but for other states (Crawford , 2002, p.
192). All states in such cases are under a duty to co-operate to
bring the breach to an end, not to recognize as lawful the
situation created by the breach. International responsibility of
states entails a state to make reparation when it fails to comply
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via an act or omission attributable to the state, with an
obligation under international law. Enclitic in this
straightforward statement is many unsettled issues, including
the standard of care owed, the nature of attributable acts giving
rise to liability and the scope and nature of reparation (Shelton,
1990, p. 93). In addition, the term of reparation is sometimes
used narrowly in the sense of money damage. More ordinarily,
it refers to the whole range of remedies available for breach of
an international obligation.

States responsibility becomes more complex as the result of
development which has affected international society. In
international legal order, state responsibility is the necessary
corollary of the law itself (Crawford, Pellet and Olleson, 2010,
p. 4), if any attempt is made to deny the concept of state
responsibility because of its conflict with the concept of
sovereignty, there is no meaning to the existence of
international law. Holding states responsible for breaches of
international obligations can play an important role in
maintaining respect for international law, confirm the validity
of fundamental international norms relating to peace and
security, and can prevent the escalation of threats to
international security by promoting the reconciliation of the
relevant states and restoring confidence in a continuing
relationship (Kimberley, 2011, p. 2).

A consequence of binding legal obligation is a legal
responsibility for violation of that obligation. In recent years,
the principles of state responsibility have been the subject of
much work by the International Law Commission (ILC) that
produced a set of Draft Articles on state responsibility (Dixon,
2007, p. 242). The final Draft consists of 59 Articles in four
parts: part one, the international wrongful act, sets out the
essential requirement for international responsibility to be
incurred; part two, content of the international responsibility of
state, deals with the legal consequence for the responsible state
for any international wrongful act especially in relation to
cessation and reparation; part three include the implementation
of the international responsibility of state and part four deal
with the general provision applicable to the Articles as a whole
(Wallace, and Martin-Ortega, 2009, p. 195).The Draft Articles
are products of almost forty years work by ILC, guided by a
series of special rapporteurs, F.V Garcia Amador (1955-1961),
Roberto Ago (1963-1979), Willem Riphagen (1979-1986)
Gaetano Arangio-Ruiz (1987-1996) and James Crawford
(1997-2001) (Crawford , 2002, p. 4). At it is 2477th meeting on
15 May 1997, the commission established a working Group
(consist of J. Crawford, 1. Brownlie, J. Dugard, J. Kateka and
C. Yamada) on state responsibility to address matters in relation
to the second reading of the topic. There was a suggested
timetable of work in order to facilitate the work of group in
designing the commission’s work plan for the quinquennium.
Consequently, since 1997 much work has been done to reshape
the original scheme and in 2001 the final Draft was adopted by
the ILC on second reading. The draft articles reflect the gradual
development of international law regarding state responsibility.
The draft articles constitute not only an important contribution
to the development of legal rules regarding state responsibility
but they are also very significant for safeguarding international

JUHD | e-ISSN: 2411-7765 | p-ISSN: 2411-7757 | doi: http://dx.doi.org/10.21928/juhd.v5n4y2019.pp50-59



52

relations and maintaining the stability and healthy development
of the international legal order (Xinmin, 2008, p. 563). They
have attracted wide attention from all governments and
international judicial organs. Quite a number of states have
already begun to use them as guidance in solving problems
regarding state responsibility (Xinmin, 2008, p. 564).
Additionally, the Permanent International Court of Justice,
International Court of Justice and some regional judicial
institution have referred to the articles as a basis for their
decision-making.

Article (1) of ILC stated the general principle of state
responsibility which declared by Permanent Court of
International Justice (PCIJ) in Chrozow factory case (Chrozow
factory case (Portugal v. Germany) [1928] P.C.1.J., Ser A, No
17). In this case the question before the court was whether
Poland can be made liable for such violation of an international
agreement. After the First World War due to a bipartite
agreement between Germany and Poland; Germany agreed to
transfer the control of Upper Silesia area to Poland. On an
agreement that Poland would not forfeit any property of
Germany, but thereafter Poland forfeited two of German
Companies situated at that area. Therefore the court stated that
“every international wrongful act of state entails international
responsibility of that state” (Article 1 of International Law
Commission’s Articles on state responsibility 2001).
Furthermore, the PCIJ applied this principle which sets out in
Article (1) of ILC in a number of cases, for instance the
Phosphates in Morocco case (Phosphates in Morocco,
Preliminary Objections [1938] P.C.1.J., Ser A/B, No 74, p.10).
This case was about certain alleged rights of Italian citizens to
explore phosphate deposits in the then-French protectorate of
Morocco (Protectorates and the Protected States). The court
asserted that when state commits an international wrongful act
against another state, international responsibility is established
instantly as between the two states (Crawford, 2002, p. 77).
Moreover, in the Spanish Zone of Morocco claims, Spain and
Great Britain concluded an agreement on 35 claims of British
subjects and British protected against Spain for damage caused
between 1913 and 1921 in the Spanish Zone of Morocco
(Protected Persons; Protectorates and Protected States), mainly
as a result of the uprisings of the tribes, the Spanish military
operations and the construction of infrastructures. The claims
concerned compensation for the seizure of land, destruction of
houses, hedges, gardens and loss of crops, looting of livestock
and goods. In this case Judge Huber emphasized that
“responsibility is the necessary corollary of a right. All rights of
an international character involve international responsibility.
Responsibility results in the duty to make reparation if the
obligation in question is not meet” (RIAA, p.615 (1923); 2AD,
p.157). The International Court of Justice (1CJ) also referred to
this principle in the advisory opinion relating to reparation for
injuries (Reparation for Injuries Suffered in the Service of the
United Nations [1949] ICJ Reports, p.174) suffered in the
service of the United Nation, in which it stated that “refusal to
execute a treaty obligation involves international
responsibility” (I.C.J Reports [1949] p.228). Thus Article (1) of
the ILC is supplemented by Draft Article (2) which provides
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that the international wrongful act of state exist when these
elements are achieved:
- When conduct consists of an action or omission is
attributable to the state under international law.
- Constitutes a breach of international obligation of the state.

According to this Article, state responsibility requires two
elements: international wrongful act or omission which is
imputable (attributable) to that state. These two elements
prescribed by Permanent Court of International Justice in the
Phosphates in Morocco case (Phosphates in Morocco,
Preliminary Objections [1938] P.C.1.J., Ser A/B, No 74, p.10),
the court clearly associated the creation of international
responsibility with the presence of an “act being attributable to
the state and described as a contrary to the treaty rights of
another state” (Phosphates in Morocco, Preliminary Objections
[1938] P.C.1.J., Ser A/B, No 74, p.28). Furthermore, the
International Court of Justice has also referred to these elements
in US Diplomatic and Consular Staff in Tehran case (United
States Diplomatic and Consular Staff in Tehran [1980], I.C.J.
Reports, p.3); it illustrates that “to establish responsibility of
Iran first, it must be determined how far the acts are imputable
to the Iranian state. Secondly, it must be considered their
compatibility or incompatibility with the obligation of Iran
under conventions or under any other rules of international law
that may be applicable” (United States Diplomatic and
Consular Staff in Tehran [1980], 1.C.J. Reports, at p.29,
para.56). Thus to establish the existence of international
responsibility, these elements must be achieved. In some cases,
however, the respondent state may claim that it is justified in its
non-performance, for example, because it was acting in self-
defense or was subject to a situation of force majeure (Desierto,
2012, p. 49). In international law, such defenses or excuses are
termed circumstances precluding wrongfulness. They will be a
matter for the respondent state to assert and prove not for the
claimant state to negative.

I1l. IMPUTABILITY (ATTRIBUTABILITY)

In order to state to be responsible, the wrongful act or omission
must be attributable to that state. The rules of attribution specify
the actors whose conduct may engage the international
responsibility of the state for breaches of international
obligations. Imputability is a legal fiction which assimilates the
acts or omission of the state officials or organs to the state itself
(Wallace and Martin-Ortega, 2009, p. 199) that become liable
for damage resulting to the persons or their property. An
example of state responsibility was indicated by the ICJ in
Nicaragua vs. USA case (Nicaragua v. United States [1986]
I.C.J Repots, p.14; 76 ILR, p.349), the issue was used of force
against another state whereby USA was accused for violation
of public international law by supporting rebellions against
Nicaragua government, and mining Nicaragua's harbors. The
court decided that U.S should bear an international
responsibility because customary international law obliges state
not to use force against another state. In addition the 1CJ
founded that “acts attributable to the USA included the laying
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of mines in Nicaragua territorial waters and certain attacks on
Nicaragua ports, oil installation and naval base by its agents”
(1.C.J Reports [1986] para.48-51 and 146-9; 76 ILR, pp.382,
480). In international law the general rule is that conduct
attributed to the state at the international level is that of its
organs of government, or of others who have acted under the
direction, instigation, or control of those organs, that is, as
agents of the state. This basic rule of imputability sets out in
Article 4 of ILC “ the conduct of any state organ shall be
considered an act of that state under international law, whether
the organ exercise legislative, executive, judicial or any other
function” (Article 4 of International Law Commission’s
Articles on state responsibility 2001). This Article makes state
responsible for the act of all its organs such as police and army
that acted under the direction, instigation or control of those
organs (Stephan Wittich, 2002, p. 893). This reflects the
customary law position that a state is liable for the actions of its
agents and servants whatever their particular status. In the
Rainbow Warrior Arbitration case (Rainbow Warrior
Arbitration case (New Zealand vs. France) [1990]82 ILR 499),
the French government was liable for their clandestine service
in blowing up the Greenpeace ship because the government
admitted its responsibility for destruction by agents of ministry
of defense of the Vessel Rainbow Warrior in Auckland harbor
(D. Evans, 2010, p. 452). In other words, the French
government admitted that the explosives had been planted on
the ship by agents of the directorate general of external security
acting on orders received. As a result, New Zealand sought and
received an apology and compensation for the violation of its
sovereignty (Bianchi, 2004, p. 22).

On the other hand, private acts do not engage the state’s
responsibility, although the state may in certain circumstances
be liable for its failure to prevent those acts, or to take action to
punish the individuals responsible. In the Noyes Case in 1933,
where the United States brought a claim on behalf of its national
for injuries he sustained at the hands of a drunken mob in
Panama. The tribunal affirmed that no state responsibility could
arise from the private conduct. Panama could only be held
responsible for its authorities own behavior in connection with
the particular occurrence, or a general failure to comply with
their duty to maintain order to prevent crimes or to prosecute
and punish criminals (Walter A Noyes case (US v. Panama)
(1993) 6 RIAA 308). On the fact of the case, such wrongful act
on the part of Panama had not been specifically established
(Becker, 2006, p.26).

Furthermore, the acts of state organs are still imputable to
the state even if they act outside municipal law (Ultra vires
acts). In other words, if a state organ or official acts outside the
sphere of competence granted to them does not mean that state
will not be responsible (Dixon, 2007, p. 248). The ILC in
Article 7 provides that “the conduct of any organ state or entity
empowered to exercise element of the governmental authority
shall be considered an act of the state under international law if
the organ, person or entity acts in that capacity, even if it
exceeds its authority or contravenes instruction” (Article 7 of
International Law Commission’s  Articles on state
responsibility 2001). This Article makes an idea clear that the
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conduct of a state organ or an entity empowered to exercise
elements of the governmental authority, acting in its official
capacity, is attributable to the state even if the organ or entity
acted in excess of authority or contrary to instructions. This
Article was applied in some cases such as Youmans Claim
(Youmans Claim (U.S vs. Mexico) [1926] 4 RIAA 110). In this
case, Mexican soldiers were ordered to protect threatened
American citizens in Mexico City, instead joined the riot during
which the American were killed, the arbitrator decided that
Mexico was liable for soldiers acts even though they had
exceeded their powers (Wheatley, S, 1996, p. 95). In Southern
Pacific Properties (Middle East) Ltd vs. Egypt case, where
Southern Pacific entered to contract with Egypt to develop land
for tourism around the sites of the Pyramids at Giza. There was
considerable opposition in Egypt; because of the possibility of
disturbance of undiscovered antiquities Egyptian authorities
withdrew Southern Pacific's permission to develop the site.
Southern Pacific claimed compensation and damages. The
dispute to be decided fell according to international legal
principles because the contract provided for arbitration by the
International Centre for the settlement of investment disputes.
In this case, Egypt could not avoid responsibility by pleading
that the acts of government officials were null and void under
Egyptian law. Therefore, the court reasoned concerning acts
that exceeded the authority of the officials performing them: If
such unauthorized or ultra vires acts could not be ascribed to
the state, all state responsibility would be rendered illusory. For
this reason, the practice of states has conclusively established
the international responsibility for unlawful acts of state organs,
even when it is accomplished outside the limits of their
competence and contrary to domestic law (Southern Pacific
Properties (Middle East) Ltd v. the Arab Republic of Egypt
case, (1993) ILM 933.). Similarly, in In the Union Bridge
Company case (Union Bridge Company case, (1924) 6 RIAA,
p.138; 2AD, p.170), a British official of the Cape Government
Railway mistakenly appropriated neutral property during the
Boer War. It was held that there was still liability despite the
honest mistake and the lack of intention on the part of the
authorities to appropriate the material in question. The key was
that the action was within the general scope of duty of the
official. In the Sandline International Inc . vs. the independent
state of Papua Guinea case; the dispute arose from breach of
contract for the supply of military and security services to a UK
firm by Papua New Guinea (Jean Ho, 2018, p. 82). The tribunal
emphasized that “it is a clearly established principle of
international law that acts of a state will be regarded as such
even if they are ultra vires or unlawful under the internal law of
the state, their institutions, officials or employees of the state
acts or omissions when they purport to act in their capacity as
organs of the state are regarded internationally as those of the
state even though they contravene the internal law of the state”
(' Sandline International Inc . vs. the independent state of Papua
Guinea case (1998)117 ILR, PP. 552, 561).

Moreover, Article 8 of the ILC Draft Articles states that the
conduct of a person or group of persons shall be considered as
an act of state under international law if the person or group of
persons is in fact acting on the instructions of, or under the
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direction or control of, that state in carrying out the conduct.
This provision was also considered in the case concerning the
application of the convention on the prevention and punishment
of the crime of genocide (Bosnia and Herzegovina v Serbia and
Montenegro). The ICJ held that the ‘overall control’ test was
not appropriate for state responsibility and that the test under
customary law was reflected in article 8 whereby a state would
be responsible for the acts of persons or groups (neither state
organs nor equated with such organs) where an organ of the
state gave the instructions or provided the direction pursuant to
which the perpetrators of the wrongful act acted or where it
exercised effective control over the action during which the
wrong was committed” (Bosnia and Herzegovina vs. Serbia and
Montenegro (2007) ICJ, Report, paras. 403-406). In other
words, the court noted that it was not necessary to show
complete dependence of the group, they pointed out that it was
necessary to show that the individuals were under the effective
control of the state or acting on its instructions. This was
essentially a question of fact and the court reached the
conclusion that attributability to the state was not established in
that case despite the opposite view being taken in the Yugoslav
war crimes tribunal (Dixon, 2007, p. 250).

The general principles according to the ILC Articles is that
the conduct of person or group of persons can not be attributable
to the state under international law if that person or group of
person not acting on behalf of the state. In other words private
individuals are not regarded as state organs so that the state is
not responsible for their acts, but the state may incur primary
responsibility because of violation of some other international
obligation or because of failing to exercise the control necessary
to prevent such acts (Dixon, 2007, p. 252). The first world court
case to use the ILC Articles codification in supporting a verdict
of an attribution issue was the United States Diplomatic and
Consular Staff in Tehran case (US Diplomatic and Consular
Staff in Tehran case (United States Diplomatic and Consular
Staff in Tehran [1980], 1.C.J. Reports, p.3) brought by the
United States against Iran which is related to storming by
Iranian students of the U.S Embassy in Tehran on 4 November
1979. Under customary international law the wider question of
state responsibility was also at issue. The question was whether
the attack by the students could be attributed to the Iranian
government. The customary international law position is
extensively codified in the ILC Articles on responsibility of
state for international wrongful acts 2001. The judgment in this
case associates to the Article 9 and 11 of the ILC. Article 9
stated “conduct carried out in the absence or default of the
official authorities” (Article 9 of International Law
Commission’s Articles on state responsibility 2001). Article 11
is illustrated “conduct acknowledged and adopted by a state as
its own” (Article 11 of International Law Commission’s
Articles on state responsibility 2001). The ICJ found that “the
students include, the present Iranian president, Mahmoud
Ahmadinejad, when they executed their attack on the embassy,
did not have any form of official status as recognized agent of
Iranian state” (United States Diplomatic and Consular Staff in
Tehran [1980], I1.C.J. Reports, at para.58), therefore, according
to the ICJ court the conduct of students which involved attack
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and storming the embassy could not be imputable to Iranian
state on that basis (Cassese, 2005, p.250). However, the court
found that the Iranian government failed in its own duty to take
any appropriate steps as required by international law to protect
the Embassy, staff and archives of US mission against attack by
the militants. This inaction constituted clear and serious
violation of the Iran’ obligation as reflected in the Article 9 of
the ILC. In addition, a seal of official government approval was
set out by a decree issued on 17 November 1979 by the Iranian
ruler Ayatollah Khomeini. The students, including Mahmoud
Ahmadinejad, were received at official function and allegedly
received medals. The 1CJ found that the students now became
agents of the lIranian state for whose acts Iran was
internationally responsible and this situation is reflected in the
Article 11 of ILC.

IV. BREACH OF INTERNATIONAL OBLIGATION

The responsibility of states for any internationally wrongful
conduct is covered under the category of state responsibility. In
other words, under international law states can be held
responsible for the violations of international law that can be
attributed to them. Thus state responsibility is engaged
whenever a state breaches an international obligation by which
it is bound. Consequently, international responsibility cannot be
avoided by pleading that disputed actions were lawful in
domestic law. In other words, it is international law that
determines what constitutes an internationally unlawful act,
irrespective of any provisions of national law. Accordingly, the
national law was held to be of primary applicability with respect
to unlawful acts in accordance with domestic law no
international law (Elisabeth Kjos, 2013, p. 174). As the tribunal
held in Noble Ventures, Inc vs. Romania case "It is a well-
established rule of general international law that in normal
circumstances breaches of a contract by the state does not give
rise to direct international responsibility on the part of the state
. This derives from the clear distinction between municipal law
on the one hand and international law on the other” (Noble
Ventures, Inc vs. Romania case, ICSID (2005), ARB/01/11,
para.53). Regarding violation of an international obligation,
what is considered to be a breach of international law by a state,
depends entirely on what its international obligations actually
are (Onita 2013, p. 1503). An international obligation of a state
may derive from general principles of law, conventions or
international custom.

The second element of an international responsibility of state
is that the conduct attributable to the state should constitute a
breach of an international obligation of the state, whatever the
nature of the obligation breached, whether it imposed by
international treaties or customary international law (Cassese,
2005, p.251). The conduct which is contributable to state may
consist of actions or omission, in other word responsibility of
state can arise from either an act or omission.

It is first necessary to specify what is meant by a breach of
an international obligation. This is the purpose of Article 12 of
ILC which defines in the most general terms what constitutes a
breach of an international obligation by a state. Article 12 states
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that “there is a breach of an international obligation when the
act in question is not in conformity with what is required by that
obligation regardless of its origin”. This means that Article 12
applies to all international obligations of states whatever their
origin may be, i.e. whatever the particular origin of the
obligation concerned. It may be established by a customary rule
of international law, by a treaty or by a general principle
applicable within the international legal order. However, ILC
Articles provide the framework for determining whether the
consequent obligations of each state have been breached, and
with what legal consequences for other states but do not attempt
to set out the content and scope of the international obligation
breach of which gives rise to responsibility: this is the function
of primary rules, whose codification would involve restating
most of substantive customary and conventional international
law (Crawford, 2013, p. 93).

In addition, international courts and tribunals have treated
responsibility as arising for a state by reason of any violation of
an obligation imposed by international law. In the Rainbow
Warrior case, the tribunal stated that “any violation by a state
of any obligation of whatever origin, gives rise to state
responsibility and consequently to the duty of reparation”
(Rainbow Warrior Arbitration case (New Zealand v. France)
[1990]82 ILR, p. 251, para. 75). Similarly, in the Gabcikovo -
Nagymaros Project case, ICJ held that “well established that,
when a state has committed an internationally wrongful act, it
is international responsibility is likely to be involved whatever
the nature of the obligation it has failed to respect” (Gabcikovo
-Nagymaros Project case , ICJ Reports, 1997 p. 38, para. 47).

Moreover, a state will be liable for use of illegal force by its
military force against another state (e.g. lrag/Kuwait 1990); it
also will be responsible if it fails to prohibit autonomous armed
groups from using its territory as a base for illegal attacks
against another state (Dixon, 2007, p. 245). This duality is
affirmed by Article 2 of ILC and by numerous of judicial
decisions such us, Janes claim (Janes Claim (US v. Mexico)
[1926] 4 RIAA 82) and Asia Agricultural Product AAPL v. Sri
Lanka case (Sri Lanka v. AAPL [1991] 30 ILM 577), where Sri
Lanka was liable in its own right for failure to exercise due
diligence (negligence) in protecting AAPL’s property from
rebel attacks.

Furthermore, state responsibility can arise from breaches of
bilateral obligations or of obligations owed to some states or to
the international community as a whole. It can involve the most
serious breaches of obligations under peremptory norms of
general international law (jus cogens norms). Article 40
provides that “this chapter applies to the international
responsibility which is entailed by a serious breach by a state of
an obligation arising under a peremptory norm of general
international law. A breach of such an obligation is serious if it
involves a gross or systematic failure by the responsible State
to fulfill the obligation”. Thus the responsible state must have
engaged in a serious breach of a rule of jus cogens. According
to the Commentary to the ILC Articles on state responsibility,
the prohibition of illegal use of force, the prohibition of
genocide, human trafficking and the prohibition of racial
discrimination are among the norms of jus cogens character
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(Vidmar, 2012 , p.382). As a result, the ILC Articles on state
responsibility adopt the view that breaches of jus cogens are
matters of concern for the international community as a whole
and, consequently create obligations for all states and not only
for the responsible state that breached the international
obligation.

There has been a major debate about whether international
law requires an element of fault in order a state to be liable or
whether liability is strict. Customary international law in this
question is not clear and in the form of arbitral and judicial
decisions can be found in support of both standpoints (Wallace,
and Martin-Ortega, 2009, p. 197). A leading case adopting fault
theory is the Home Missionary Society claim (The Home
Missionary Society claim[1920] 6 RIAA 42), in this case, arose
out of damage caused in rioting provoked by the imposition of
a (hut tax) by UK in Sierra Leone (Wheatley, S , 1996, p. 92).
The arbitrator decided that the UK was not responsible for the
damage to American property as fault had not been shown
(Brownlie , 2008, p. 439). In contrast, Caire Claim (Caire Claim
(France v. Mexico) [1929] 5 RIAA 42), support strict liability.
Caire was French citizen who was killed by a Mexican soldier
for failing to supply those 5,000 Mexican dollars. The arbitrator
held that Mexico was responsible for this act without need for
France to show negligence.

V. THE THEORIES OF STATE RESPONSIBILITY

In legal literature one still encounters many views on the
problem of the fault and on the related problem concerning the
nature of international responsibility of states.

State responsibility arises from the violation by state of an
international obligation. There has been some debate as to
whether responsibility of state for wrongful act or omission
requires elements of fault or whether responsibility is strict. In
deed, the International Law Commission does not distinguish
liability based on fault from liability based on strict. In other
words, the ILC’s Draft Articles on state responsibility leaves
open the question of whether element of fault must be
established or whether liability can be a strict or objective basis
(Hillier, 1998, p.337). The leading case is the Corfu channel
case (Corfu channel case (UK vs. Albania) [1949] ICJ Rep,
p.4), which is involved damage to British warship sailing
through the Corfu channel, an international water way but also
within Albania territory. The UK made an application claiming
compensation for damage and loss of human lives caused by a
mine laid down in Albania waters. The UK argued that Albania
had either laid the mines which damaged the warships or had
connived in their laying (D. Evans, 2010, p. 457). The court
decided that “Albania must have known that the mines had been
laid and the danger posed by them, so it was liable under
international law for damaged caused and the court ordered
Albania to pay UK the compensation” (Corfu channel case
(Corfu channel case (UK v. Albania) [1949] ICJ Rep, p.4, at
para. 63,67). However, when the judgment is looked at, it can
be noted that the court adopts “half way house” approach to the
question of subjective (fault) or objective (strict) liability
because the court held that Albania liability was based on
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failure to warn of known danger to the British ship and this can
be argued as an application of objective (risk) theory. In
addition, the court found that the lying of the minefield could
not have been achieved without knowledge of the Albania
government (Corfu channel case (Corfu channel case (UK v.
Albania) [1949] ICJ Rep, p.4, at para.21, 22). If Albania had
not laid the mines, it knew of them, and had an opportunity,
when the Albania coastguards at St George’s Point reported the
British ships, to warn about the mines, but did not do so,
although it was obliged under rules of international law to do
that, so Albania was responsible for the damage and loss of
human life. However “the inclusion of the word known in the
international legal rule would suggest an application of the
subjective (fault) theory” (Wheatley, S, 1996, p.93). Therefore,
from the judgment it can be noted that the court adopts “half
way house” approach to the question of subjective (fault) or
objective (strict) liability.

There are two theories as to basis of state responsibility,
namely, objective (risk) theory of responsibility and subjective
(fault) theory of responsibility.

V1. OBJECTIVE (RISK) THEORY

According to this theory, a state will be responsible for all
consequences of breach of international law which is imputable
to that state irrespective of any fault. When violation of
international obligation is established a state bears all risk
regardless of any fault or intention (Dixon, 2007, p. 245). In this
theory a state is strictly liable for all acts of its officials once
breach of international obligation has taken place
(Kaczorowska, 2010, p. 427) and it can be argued that Article 7
of ILC dealing with attribution where there has been excess of
authority or contravention of instruction by an organ of a state
similarly adopts strict liability. Furthermore, there are many
supporters of the objective theory; Italian jurist Dionisio
Anzilotti is the forefront one. He believes that responsibility
must always be understood as purely objective in so far as it
arises from the violation of the right of another and from
imputability, understood as a mere causation link between the
wrongful act and the state, independent from any subjective
basis of the fault of the actor (Pisillo-Mazzeschi, 1992, p.15).
Anzilotti's view has an enormous influence on legal literature
and led to the birth of a strong current of “objectivist” authors.
Many of these authors noted that the nature of international
responsibility of states has been based on the objective theory
because of the practical difficulty of proving the fault of the
state entity. In addition, these subscribe this theory because they
believe that the risk theory encourages agents of the state to
ponder the consequences of their actions and it also obviates the
heavier burdens that would fall on plaintiffs’ shoulders to prove
the intention of the state (Zongwe, 2019, p. 200). Some cases
support this theory, for example Caire Claim (Caire Claim
(France v. Mexico) [1929] 5 RIAA 42). In this case Caire was
French national who was killed by Mexican solider for failing
to provide them 5,000 Mexican dollars. The arbitrator argued
that Mexico was liable for the action without need for France to
show negligence (Dixon, McCorquodale, and Williams, 2003,
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p. 399). In this case also, Verzijl, the presiding commissioner,
gave support to the objective responsibility of state, applied
“the doctrine of the objective responsibility of the state, that is
to say, a responsibility for those acts committed by its officials
or its organs, and which they are bound to perform, despite the
absence of faute (fault) on their part” (Caire Claim (France v.
Mexico) [1929] 5 RIAA 42, at para. 529-531). Similarly, in the
Neer claim in 1926, an American superintendent of a Mexican
mine was shot. The USA, on behalf of his widow and daughter,
claimed damages because of the lackadaisical manner in which
the Mexican authorities pursued their investigations. The
General Claims Commission dealing with the matter disallowed
the claim, in applying the objective theory (Neer Claim (United
States v Mexico) (1926) 4 RIAA 60; 3 ILR 213). In addition,
in Roberts claim, Harry Roberts was a US citizen, who arrested
for murder in Mexico and held by the Mexican police for 19
months. Delays in the prosecution of Roberts were noted by the
Mexican government but no action was taken. While in prison,
Roberts was also subjected to rude and cruel treatment. The US
brought a case on his behalf against Mexico before an arbitral
tribunal. The tribunal stated that Mexico was responsible under
international law for the injury it caused to Harry Roberts who
has detained in poor jail conditions and without the benefit of
access to legal counsel (Sunga , 1997, pp. 75-76). Another case
is Youmans claim (Youmans Claim (U.S v. Mexico) [1926] 4
RIAA 110), which also support objective theory. In this case,
mob in Mexico gathered outside the house of US national.
Mexican soldiers were ordered to deal with a violent mob and
to protect the house, but instead of protection fired up on it and
killed three Americans national inside the house (Harris, D,
2010, p. 429). The Mexican defense that it was not to blame
was rejected by General Claim Commission and decided that
Mexico was responsible for the act even though the soldiers had
exceeded its authority.

Under the concept of objective theory, there are still no
general requirements of fault in order to establish a breach of
an international obligation (Albers, 2015, p. 88). However, this
study supports the content of the objective theory because a
general requirement of fault is not imposed by current
international law in the contemporary Arena, but it is stressed
that the relevant primary obligation remains decisive for the
determination of the particular requirements of an act being in
non-compliance with this obligation. It is, therefore, possible
that particular obligation requires fault, i.e., fault theory, on the
part of the person acting on behalf of the state in order to
establish an internationally wrongful act.

VII. SUBJECTIVE (FAULT) THEORY

One of the most controversial issues in the field of state
responsibility is seen in the question of whether fault constitutes
a necessary element of an internationally wrongful act that must
be established irrespective of the content of the particular
primary obligation. In international law the concept of
subjective (fault) theory can be traced as far back as Dutch jurist
Hugo Grotius and his followers (Pisillo-Mazzeschi, 1992,
p.11). According to this theory, a fault is an essential
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requirement of state responsibility that takes a decisive role in
every internationally wrongful act. In these cases one must give
proof of fault; that is, prove that a wrongful act does not arise
when there is no fault of the state.

This theory requires state to be negligent or reckless in its
conduct in order to be held responsible. In other word, this
theory emphasised some element of fault which is expressed in
term of intention to harm (dolus) or negligence on the behavior
of the part of person concerned is essential before his state can
be rendered responsible for any injury caused (Shaw, 2008, p.
783). A number of cases support subjective (fault) theory such
as Srilanka vs. AAPL case (Sri Lanka v. AAPL [1991] 30 ILM
577) and the Home Missionary Society claim (The Home
Missionary Society claim [1920] 6 RIAA 42). In Sri Lanka vs.
APPL case, Sri Lanka forces destroyed an installation
belonging to the company owned by Asia Agriculture Product
Ltd. The Sri Lanka force claimed that the installation was used
by Tamil Tigger, a secessionist movement in Sri Lanka. The
tribunal held that although Sri Lanka was not liable for the act
of Tamil Tigger, it was responsible in its own right for failure
to exercise due diligence in protecting APPL’s property (Dixon,
McCorquodale and Williams, 2003, p. 409). Another case is the
Home Missionary Society claim (The Home Missionary
Society claim [1920] 6 RIAA 42), arose following a rebellion
in the UK protector of Sierra Leone. During the activity of
rebellion, the property belonging to the Home Missionary
Society was destroyed and a number of Missionaries were
killed (Hillier, 1998, p. 339). The tribunal dismissed the claim
of the Society which was presented by USA and noted that “it
is a well established principle of international law that no
government can be held responsibility for the act of rebellions
bodies of men committed in violation of its authority, where it
is itself guilty for no breach of good faith, or of no negligence
in suppressing insurrection” (The Home Missionary Society
claim [1920] 6 RIAA 42).

The issue that responsibility of state is strict or requires some
element of fault is not addressed by International Law
Commission and customary international law support both
theories. In addition cases such as the Caire claim (Caire Claim
(France v. Mexico) [1929] 5 RIAA 42), Neer claim (Neer Claim
(United States v Mexico) (1926) 4 RIAA 60; 3 ILR 213), and
Youmans claim (Youmans Claim (U.S v. Mexico) [1926] 4
RIAA 110), support objective (risk) theory while another cases
such as the Home Missionary Society (The Home Missionary
Society claim [1920] 6 RIAA 42), Sri Lanka v. AAPL ( Sri
Lanka vs. AAPL [1991] 30 ILM 577) and possibly Corfu
channel case (Corfu channel case (UK vs. Albania) [1949] ICJ
Rep, p.4) support the subjective (fault) theory. Furthermore, the
Draft Articles of ILC lay down no general rule in that regard
and the commentary to the ILC Articles did not concern itself
with the objective and subjective theories, also it did not take
determinate position on this controversy (Barding, 2006, p. 90).
But the commentary to the ILC Articles noted that standards as
to objective or subjective theories, fault, negligence or want of
due diligence would vary from one context to another
depending up on the terms of the primary obligation that is
breached (Crawford, 2002, p.82). lan Brownlie, a British jurist,
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has argued that the nature of international responsibility of
states will depend on the precise nature of the particular
obligation in issue and suggests that the discussions of the ILC
tend to support this view. He has stated that it must be borne in
mind that the rules relating to state responsibility are to be
applied in conjunction with other, particularly rules of
international law, which prescribe duties in various precise
forms (Brownlie, 1983, p. 40). Thus, the relevance of fault and
the relative ‘strictness’ of the obligation will be determined by
the content of each rule of international law. It would be
pointless to embark on an examination of a question, framed in
global terms, whether state responsibility is founded upon fault
(ie culpa or dolus) or strict liability.

It is true that certain primary obligation may require fault to
be shown in behavior of a state before it will be responsible
(Wallace and Martin-Ortega, 2009, p. 197). For example, the
Genocide Convention 1948 requires that acts to be committed
with intention in order to qualify as genocide. However, the
proliferation of state organs has witnessed an increased
application of strict liability which at the moment is most
widely applied on the basis that any other approach or theory
might provide yet another loophole in an already imperfect
system of international justice (Dixon, 2007, p. 246). The
important point is that different primary rules of international
law impose different standard and approach of state
responsibility, ranging from fault to strict liability, however it
has suggested that there may be no principle or presumption
about the place of fault in the connection to any given primary
rule, since it depends on the interpretation of that rule in the
light of its aims or purpose (Crawford, 1999, p. 438). Finally,
in practice as Dixon points out “it may be that the most sensible
solution is not to have a general rule at all, but to impose strict
liability or require fault according to the subject matter of the
obligation broken. Responsibility for violation of rules of jus
cogens might be strict but responsibility for violation of
commercial treaties might be based on fault” (Dixon, 2007, p.
245). In addition, Brownlie has argued that the nature of
responsibility depends on the precise nature of the particular
obligation in issue and pointed out that the discussions of the
ILC tend to support this view.

It is clear that there is no preferable principle between
objective and subjective theories of state responsibility because
the cases, the knowledge arbitral, and the judicial decisions can
be found in support of both theories. Moreover, this issue is not
addressed by ILC and customary international law supports
both theories, so in order to impose strict liability or require
element of fault it would be according to the subject matter of
the obligation broken. In other word, objective and subjective
theories of sate responsibility would vary from one context to
another depending on the subject matter of obligation that is
breached.

CONCLUSIONS

For almost four decades the International Law Commission
(ILC) has been working on the subject of state responsibility
and finally succeeded, with James Crwaford as Special
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Rapporture when the United Nation General Assembly adopted
revised Draft Articles in 2001. The rules of state responsibility
illustrate the circumstance in which a state is liable for breach
of any international obligation. State responsibility has two
elements: unlawful act or omission which is attributable to the
state whether this act or omission committed by organ of states
or individuals who are acting on behalf on that state.
Jurisprudence and academic debate have been divided as to
whether the responsibility of state for unlawful act or omission
require fault or whether international responsibility is strict. In
fact, this issue is not addressed by ILC and the Articles do not
lay down general rule at all. This means that the Articles of ILC
do not distinguish between responsibilities based on fault from
responsibility based on strict. In addition, customary
international law is not clear on this issue and supports both
theories and this is problematic. Furthermore, from the cases
and arbitral decisions, it clearly appears that there is no
preferable principle between objective (risk) and subjective
(fault) theories of state responsibility because some case such
as Caire claim (Caire Claim (France vs. Mexico) [1929] 5
RIAA 42), Neer claim ( Neer claim [1926] 4 RIAA 60) and
Youmans claim (Youmans Claim (U.S vs. Mexico) [1926] 4
RIAA 110), support objective (risk) theory where as another
cases such as the Home Missionary Society Claim (The Home
Missionary Society claim [1920] 6 RIAA 42), Sri Lanka v.
AAPL case (Sri Lanka v. AAPL [1991] 30 ILM 577) and
possibly Corfu channel case (Corfu channel case (UK v.
Albania) [1949] ICJ Rep, p.4) support the subjective (fault)
theory. Thus the knowledge of arbitral and court decisions
remains as relevant as in identifying and clarifying the
principles and rules of state responsibility.

RECOMMENDATIONS

1. The present study recommends that the draft articles of state
responsibility should include provisions on the specific
meaning of serious breaches of international obligation
related to the subject of state responsibility.

2. The United Nations should regulate the nature of the
international responsibility of states by enacting an
independent article in the UN Charter to prevent states from
committing violations of international law and escape from
international responsibility under the guise of the concept of
the absolute sovereignty of the state and the right of self-
defense.

3. It is necessary to determine the nature of the international
responsibility of states in international documents and
treaties as a new means of applying the rules of international
law on the subject, because this approach aims settling long
disputes between states peacefully and without accusing of
the interfere by the international community in sovereign
affairs of the states that have breached international
obligations.
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